
In the Court of the Judicial Magistrate First Class, At    Udalguri 

 

G.R. Case No- 54 of 2013 

U/S 379/411 I.P.C. 

State of Assam 

-Vs.- 

Apolo Daimary & ANR 

....... Accused 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- F. Sutradhar 

Date of Evidence: 15-09-14, 15-10-14, 10-11-14, 19-12-14, 27-

04-15 

Date of Argument: 11-08-15, 21-08-15 

Date of Judgment: 02-09-15 

 

JUDGMENT 

 

1. The prosecution case, in brief, is as follows:-  

2. That on 10.01.2013 one Amar Jyoti Baruah Sub-Inspector of Police of 

Udalguri P.S. lodged an FIR with the Officer-in-charge Udalguri P.S. 

alleging inter alia that on 09.01.2013 at about 1:30 PM he and Addl. S.P, 

(law and order) Udalguri along with the official staff checked the vehicles 

at Chapkati chowk and at that time they recovered one black coloured 

Hero Honda X-treme bike  No.AS-27-7025 from both the accused persons  

namely Apolo Daimari and Dauharu Basumatary. The bike was taken to 

the police station when they were unable to show the proper documents 

for the bike. On the next day it was known after the inquiry in the 

Udalguri District Transport Office that the owner of the said bike is Biplab 

Kar S/O- Bishnu Kar , Tangla, having the chassis no. UBL JA06EUCHD 

17621, Engine no. JA06EFCGD1964  . When it was suspected that it was 

stolen bike then the FIR was filed in the police station at Udalguri.. Hence 

this case.  



3. On receipt of the F.I.R., Udalguri P.S. Case No.13/2013, U/S 379 I.P.C. 

was registered. Accordingly police went for investigation, examined 

witnesses, collected evidence and on completion of investigation finding 

sufficient materials u/s 379/34 I.P.C. against accused persons Bibhunga 

Boro, Apolo Daimary and Daoharo Basumatary, submitted the Charge-

sheet against accused persons Bibhunga Boro, Apolo Daimary and 

Daoharo Basumatary. 

4. That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to self for disposal and that court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. 

found sufficient materials u/s 379/34 I.P.C.to proceed against accused 

persons Bibhunga Boro, Apolo Daimary and Daoharo Basumatary and 

issued process against them. 

5. Accordingly accused persons Apolo Daimary and Daoharo Basumatary 

appeared before the court. However as accused Bibhunga Boro, did not 

appear before the court, first NBWA was issued against him and later P/A 

was issued against the said accused and vide order dated 06/05/2014 the 

case was filed against accused Bibhunga Boro.  

6. After that the necessary documents u/s 207 of Cr. P.C. were given to the 

accused and considering the relevant documents and hearing both the 

parties, charge  u/s 379/411 was framed and read over and explained to 

accused persons Apolo Daimary and Daoharo Basumatary to which they 

pleaded not guilty and claimed to be tried.  

7. During trial prosecution side examined only six witnesses. Except PW4, 

other PWs  were cross examined by the defence. The prosecution 

declined to examine any other witnesses on their behalf and prayed for 

closing the evidence of the prosecution witnesses. Accordingly the 

evidence of the prosecution side was closed. The examination of the 

accused u/s 313 of Cr.P.C. was recorded as per law. No defence witness 

was examined.  

8. I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

 



POINTS FOR DETERMINATION: 

 

9. After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether on 09.01.2013 at about 1:30 PM accused persons Apolo Daimary 

and Daoharo Basumatary committed theft of the black coloured Hero 

Honda X-treme bike  No.AS-27-7025 from the possession of Biplob Kar 

and thereby committed the offence punishable u/s 379 IPC? 

(ii) Whether on 09.01.2013 at about 1:30 PM accused persons Apolo Daimary 

and Daoharo Basumatary dishonestly received the stolen property (black 

coloured Hero Honda X-treme bike  No.AS-27-7025) knowing or having 

reason to belief that the said property was stolen property  and thereby 

committed the offence punishable u/s 411 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

10. PW1 Subhasis Baruah deposed that informant Amarjyoti Baruah, who is 

the S.I. of police is known to him. At the time of occurrence he was the 

2nd Officer of Udalguri police station. Accused persons are known to him 

since the date of occurrence.  On 09-01-2013 at about 1-30 P.M. while he 

along with informant Amarjyoti Baruah and the police staff were in 

checking duty of vehicle at Sapkhaiti chowk, then they stopped the 

accused persons who were using the bike at that time. After stopping the 

bike on being asked the accused could not produce any valid document in 

regards to the ownership of the bike. Then both the accused and the bike 

were brought to the police station. Then he directed Amarjyoti Baruah to 

investigate the case. Then the S.I. Amarjyoti Baruah obtained the specific 

report from the D.T. Office, Udalguri  regarding the ownership of the bike. 

Though the Registered No. of the vehicle was shown as AS 27-7025, but 

the actual Registration No. was different. So the informant obtained actual 

Registered No. including the Registered owner of the vehicle. Then the 

informant took the matter as per procedure of law. 

11. In the cross examination PW1 stated that it is not the fact that at the time 
of occurrence the bike was found parking in front of a tea stall. At the 



time of occurrence he could not ascertain whether the bike was stolen 
one or not.  It is not the fact that no vehicle was recovered from the 
possession of the accused persons at the time of occurrence.  It is not the 
fact that he had stated before the Investigating Officer that one Bibungsa 
Boro had committed the theft of the vehicle.  

12. PW 2  Amarjyoti Baruah he is the informant of the case. Both the accused 

Daoharo Basumatary and Apolo Daimary are known to him.  On 09-01-

2013 while he was working as S.I. of police at Udalguri police station on 

that day he was in Naka duty along with the staff under the supervision of 

Addl. S.P. Subhasish Baruah at Sapkhaiti stoppage(chowk). Then the 

accused persons came from the Barnagaon side by riding the motorcycle 

bearing Regd. No. As 27-7025. So, they signaled them to stop. On being 

asked the accused persons could not produce any valid documents 

regarding the ownership of the vehicle and regarding the DL of the 

vehicle. Then the accused along with the motorcycle were brought to 

police station. Then he issued the requisition to the DTO for ascertaining 

the registered owner of the vehicle. Then from the DTO he came to know 

that one Biplab Kor is the registered owner of the motorcycle. So they 

came to know that the vehicle was  stolen one. Hence he lodged the 

ejahar before Udalguri  police station against the accused persons. He 

also handed over the accused persons along with the bike to the police 

station. Then during the interrogation of the accused the accused persons 

also confessed before him that they had purchased the bike from other 

person. Ext. 1 is the ejahar lodged by him and Ext. 1(1) is his signature.  

13. In the cross examination PW2 stated that it is not the fact that 

the vehicle was recovered from the accused persons at the time 

of occurrence.  It is not the fact that he brought the vehicle which 

was kept standing in front of the chowk in absence of owner.  It is 

not the fact that they apprehended the accused persons on mere 

suspicion when they were taking the tea in a restaurant.  It is not 

the fact that the accused persons were not the owner so they 

could not produce the documents regarding the ownership.  It is 

not the fact that he lodged the ejahar falsely against the accused 

persons. 

14. PW3 Jushu Kumar Doloi deposed that , stated that he know that 

informant is a police personal, but he do not know the accused 



persons. On 10.01.2013 received one WT message from Addl. SP 

Udalguri, on the basis of the WT message  He verified the official 

documents of the bike bearing No. AS 27- 7025and found that 

owner of the bike was  originally Biplab Kar S/O- Bishnu Kar at 

Tangla and he gave verification report and indicating the chassis 

number and engine number of the bike and he mentioned whose 

type of the that bike was. 

15. In the cross examination PW3 stated that the bike not produced 

before him. He does not know whether the bike was stolen or 

not. 

16. PW4 Ajoy Singh Brahma deposed that  he knows the informant 

but he does not know the accused persons. Informant is a police 

man. About one year ago he  saw that the accused Bibhunga 

Boro was driving the bike bearing No. AS 27- 7025. He saw that 

accused always drove the bike. Accused is his neighbours. Later 

on he knew that police searched the accused. Later on he do not 

know as to what happened. 

17. The cross examination of PW4 was declined by the defence. 

18. PW5 Ansuma Basumatary deposed that he does not know the 

informant as well as the accused persons. About 2 years back he 

saw that the accused Bibhunga Boro was driving the bike. He saw 

that accused always drove the bike. Accused is his neighbours. 

Later on police men asked that whether he know the accused or 

not and he told the police that he know the accused. 

19. In the cross examination, PW5 stated that he does not know the 

bike number. He also does not the bike was stolen or not. 

20. PW6 BIrendra Baruah deposed that on 10.01.2013 he was posted  

at Udalgutri PS as Attached Officer. On that day O/C Tridip 

Thakuria was endorsed him to take up the investigation of the 

instant case. The informant SI Amar Jyoti Baruah handed over the 

bike, two accused persons along with the FIR. The accused 

persons were sent to the medical for examination. Thereafter he 

along with the accused visited the place of occurrence and he 



prepared the sketch map. Ext.3 is the sketch map and Ext 3 (1) is 

his signature. He also examined the witnesses of the place of 

occurrence. Later on he sent the bike to the DTO Udalguri for 

examination. The report of the DTO mentioned that the owner of 

the bike is Biplab Kar. Ext.2 is the certificate of the DTO. No 

official document was found from the accused persons. After 

investigation it was cleared that the accused brought the bike 

from Bibungsa Boro for selling. Ext.4 is the seizure list and Ext.4 

(1) is his signature. After completion of the investigation he 

submitted the charge sheet. Ext.5 is the charge sheet and Ext. 5 

(1) is his signature.  

21. In the cross examination,PW6 stated that he did not collect any 

information whether the FIR was lodged or not about the stolen 

bike by Biplan Kar. He did not examine Biplab Kar. The said bike 

was seized on 09.01.2013. On that day both the accused persons 

were brought before him. The witnesses stated before him that 

Bibungsha Boro has stolen the bike. He was not mentioned on the 

sketch map about the measure of distance or houses and shops 

near the place of occurrence. He did not mention any other 

witnesses except the accused persons. he did not any written 

requisition from the report of the DTO. It is not a fact that the 

accused persons did not steal the bike. It is not a fact that he 

showed the accused person as thief according to Addl. SP. He 

never contact with the DTO.  

22.  Now let us see whether the accused persons are guilty for 

commission of the offence u/s 379 IPC.  It is found that the 

informant stated that they seized AS 27-7025 CBZ X-tream black 

colour from accused Apolo Daimari and Daharu Basumatary and 

that when he asked the accused to show the document they 

could not produce the document. In support of the case, PW1 

stated that on the date of the incident when he asked the 

accused persons to show the valid document in connection with 

the ownership of the motor cycle, the accused persons could not 

show the document. Then he directed SI Amar Jyoti Baruah i.e. 



PW2 to obtain specific report from the DTO Udalguri in connection 

with owner ship of the bike. 

23. PW2 supports PW1 wherever he stated that he issued requisition 

to DTO for ascertaining the registered owner of the  vehicle. Then 

the DTO informed that one Biplab Kar is the owner of the motor 

cycle and then he came to know the said vehicle is stolen. In 

support of PW1 and PW3 has stated that on 10.01.2013 he 

received WT message from Addl. SP Udalguri and accordingly he 

verified the official document of motor cycle bearing No. AS 27-

7025 and after verification he came to know that Biplab Kar is the 

owner of the said vehicle. 

24.  I have also perused exhibit 2 which is the certificate issued by 

J.K Dolley whereby it is mentioned that the motor cycle bearing 

No. AS 27-7025 is owned by Biplab Kar. Moreover PW6 who is   

the I/O in the instant case deposed that no official document was 

found from the accused persons and after investigation it was 

cleared that the accused brought the bike from Bibungsa Boro for 

selling. On perusal of the record it is found that the case is 

already filed against the accused Biplab Kar.  

25. Also it is found that not a single prosecution witness saw accused 

Apolo Daimari and Daharu Basumatary committing theft of the 

motor cycle bearing No. As 27- 7025.  So the accused persons 

can not be held guilty for the commission of the offence u/s379 

IPC. 

26. Section 106 of the Indian Evidence Act 1872 lays down that --- 

when any fact is especially within the knowledge of any person 

the burden of proving that the fact is upon him.  

27. In the instant case it is found that the accused persons Apolo 

Daimari and Daharu Basumatary were caught by the police with 

the motor cycle bearing No AS 27-7025 and on being asked they 

could not produce the valid and legal document with respect to 

said vehicle.  

28.  Hence it can be safely presume that the accused persons Apolo 



Daimari and Daharu Basumatary, who were found in possession 

of the said motor cycle, received the motor cycle knowing them to 

be stolen. It is already found that said motor cycle is in the name 

of one Biplab Kar. The same fact is proved by the prosecution by 

calling the District Transport Office (DTO) and by proving the 

certificate with respect to the stolen motor cycle which is 

exhibited is ext. 2.   

29.  At this stage I would like to go through Section 114 of The 
Indian Evidence Act, 1872 which lays down as follows. 
 

30. 114. Court may presume existence of certain facts. The Court 
may presume the existence of any fact which it thinks likely to 
have happened, regard being had to the common course of 
natural events, human conduct and public and private business, 
in their relation to the facts of the particular case. 

 The Court may presume-- 
(a) that a man who is in possession of stolen goods soon after 
the theft is either the thief or has received the goods knowing 
them to be stolen, unless he can account for his possession. 
(b) ............................. 
 

 
31. Moreover Section  221 of The Code of Criminal Procedure, 

1973 lays down as follows  
221. Where it is doubtful what offence has been committed 
– 
(1) If a single act or series of acts is of such a nature that it is 
doubtful which of several offences the facts which can be proved 
will constitute, the accused may be charged with having committed 
all or any of such offences, and any number of such charges may be 
tried at once; or he may be charged in the alternative with having 
committed some one of the said offences 
(2) If in such a case the accused is charged with one offence, and it 
appears in evidence that he committed a different offence for which 
he might have been charged under the provisions of subsection (1), 
he may be convicted of the offence which he is shown to have 
committed, although he was not charged with it 
Illustrations 
(a) A is accused of an act which may amount to theft, or receiving 
stolen property, or criminal breach of trust or cheating He may be 
charged with theft, receiving stolen property, criminal breach of 
trust and cheating, or he may be charged with having committed 
theft, or receiving stolen property or criminal breach of trust or 
cheating. 
(b) In the case mentioned, A is only charged with theft. It appears 
that he committed the offence of criminal breach of trust, or that of 
receiving stolen goods He may be convicted of criminal breach of 



trust or of receiving stolen goods (as the case may be) though he 
was not charged with such offence. 
 

32. It is established principle of law that if the article is found in the 
possession of a person soon after the theft, presumption of guilt 
may be inferred.  

33. Moreover defence could not rebut the allegation made by the 

prosecution by cross examining the PWs.  

34. Hence it is found that the prosecution  has been able to prove the 

guilt of accused persons Apolo Daimari and Daharu Basumatary 

so far as the receipt of the stolen article by the accused is 

concerned .  

 
35. Taking into consideration the evidence on record and the 

observation made as above, accused persons Apolo Daimari and 

Daharu Basumatary are found guilty of the offence punishable u/s 

411 IPC as the prosecution has been able to prove the guilt of the 

accused beyond reasonable doubt. 

 

 

 

ORDER 

 

36. Under the facts and circumstances of the instant case, accused 

persons Apolo Daimari and Daharu Basumatary are acquitted of 

the charge u/s 379 IPC. However accused persons Apolo Daimari 

and Daharu Basumatary are found guilty for the offence 

punishable u/s 411 IPC. 

37.  Taking into consideration the fact of the case and in order to 

deter the offender from commission of same nature of offence I 

am of the opinion to not to give the benefit of section 3/4 of the 

Probation of the Offenders Act 1958 to convict persons Apolo 

Daimari and Daharu Basumatary.  

38. I have also heard the accused persons Apolo Daimari and Daharu 

Basumatary on the question of sentence.  

39. Keeping in view the nature and circumstances of the case, 

accused persons Apolo Daimari and Daharu Basumatary are 



sentenced to undergo simple imprisonment for one year each and 

sentenced to pay fine of Rs. 500/- only each i/d to S/I for 3 days 

for the offence committed u/s 411 IPC.  

40. The period of detention already undergone by the accused 

persons Apolo Daimari and Daharu Basumatary shall be set off 

against the term of imprisonment imposed today. 

41. The seized articles shall be given to the owner in due course of 

time by the concerned.  

42. The bail-bonds of convict persons Apolo Daimari and Daharu 

Basumatary are extended for a further period of 6 months from 

today as per provisions of Section 437A, Cr.P.C as amended up to 

date. 

43. A copy of the judgement be furnished to the convict free of cost. 

44. The judgment is delivered in the open Court in presence of the 

accused person, under my hand and the seal of this court on this 

the 02nd  day of September,  2015.  

 

 

 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
 

 

 

 

 

 

 

 

 

 



 

Appendix:- 

 

1. Prosecution witnesses  

PW1 Subhasis Baruah  

PW 2  Amarjyoti Baruah  

PW3 Jushu Kumar Doloi  

PW4 Ajoy Singh Brahma  

PW5 Ansuma Basumatary  

PW6 BIrendra Baruah  

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext -1 Ejahar 

Ext-2 Report of DTO 

Ext-3 Sketch Map 

Ext-4 Seizure List 

Ext5- Charge sheet 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
 

 

 

 

 


